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Introduction
The following report contains the Shutesbury Historical Commission’s comments on the Town
Zoning Bylaws and the Solar Zoning Bylaw. It will describe how to implement this Bylaw and
why it is valuable to our community. The Shutesbury Historical Commission produced this report
in response to the state Attorney General’s Office’s feedback about our town’s Solar Zoning
Bylaw. The focus here is only on the historical preservation features of the Bylaw.
In a separate Historical Commission Report, the Introduction to Indigenous Cultural Sites in
Shutesbury, we describe the history of Indigenous land use in this region, Ceremonial Stone
Landscapes (CSLs), and how local government can engage with Indigenous communities today in
an equitable and just manner. That report describes in more depth key concepts such as the
National Historic Preservation Act, Tribal Historic Preservation Offices (THPOs), Traditional
Cultural Properties, Ceremonial Stone Landscapes, and Tribal consultation. This report will not
duplicate that information. The reader is advised to use the Introduction to Indigenous Cultural
Sites in Shutesbury as a companion and reference for these findings. Appendices A through C
contain useful abbreviations, definitions, and statutory references.
On November 9, 2020, the Shutesbury Historical Commission Chair notified the Shutesbury
Planning Board of the Commission's interest in fulfilling our statutory role (see below) by
consulting with the Planning Board on large-scale solar projects. We noted that the Shutesbury
Solar Zoning Bylaw requires consideration of historic preservation as both a general standard and
also specifically through the submission of documents by the Special Permit applicant (“the
applicant”). This documentation must demonstrate notification to various parties of any known or
suspected historic or Indigenous sites and a mitigation plan if necessary. The Bylaws do not
describe how the Planning Board should evaluate the completeness and sufficiency of this
documentation. It is the Planning Board’s responsibility to interpret the language and intent of the
Bylaw and apply it to the Special Permit Review. It is also the applicant’s responsibility to do its
due diligence in interpreting and fulfilling zoning requirements. The Historical Commission,
however, can advise and assist all parties in preparing for the Special Permit review process under
the Solar Zoning Bylaw.
The guidance included in this report is based upon an intensive review of federal and
Massachusetts regulations, historical preservation standards, and general regulatory standards.
The Historical Commission has the following objectives:
1. To provide guidance on a process that the Planning Board can use to evaluate the completeness
and sufficiency of the historic preservation components of a large-scale solar Special Permit
application. This process is discussed in more depth in this document.
2. Discuss how the Solar Zoning Bylaw is consistent with state regulations requiring only
reasonable regulation of solar projects as it pertains to historic preservation.
3. To provide background information about the history (pre-colonial and colonial) of the project
area and region. In conjunction with other previously published historical reports, the
Introduction to Indigenous Cultural Sites in Shutesbury aims to achieve this objective.
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4. To provide an overview of previous cultural resource studies (if any) of the Area of Potential
Effects (APE) established for any proposed projects and to outline recommendations specific
to a particular project. We will aim to meet this objective within 35 days of receipt of written
notification by a project applicant.
Tribal Engagement: First Steps
Shutesbury, in particular, is an area of interest to Indigenous communities and archaeologists
involved in the study of Ceremonial Stone Landscapes (CSLs). As mentioned in the Introduction
to Indigenous Cultural Sites in Shutesbury, the companion to this report, several published studies
focus specifically upon Shutesbury. One of these is a comprehensive text by Dr. Curtiss Hoffman,
an archaeologist and scholar, which includes data gathered in Shutesbury.
In 2016, during the permitting of the Wheelock Tract Solar Project, two Federally-recognized
Tribes, the Wampanoag Tribe of Gay Head (Aquinnah) and the Narragansett Indian Tribe,
explicitly expressed their historical ties to this region and their long-standing interest in Traditional
Cultural Properties in the Town of Shutesbury (see Appendix D). These powerful statements from
Tribal leaders clarify that Shutesbury should be seeking ways to begin a respectful conversation
with Tribal communities that view our area as part of their ancestral homelands.
In 2021, the Historical Commission began a dialogue with the Wampanoag Tribe of Gay Head
(Aquinnah), the Nipmuc Nation, and the Chaubunagungamaug Nipmuck to learn how they view
our community as part of their collective memory and cultural identity. We look forward to
developing a further dialogue with Tribal representatives. From these initial steps, however, we
have already learned that Indigenous communities understand that our region contains sacred
cultural sites, sites that have largely gone unrecognized by Euro-Americans for hundreds of years,
and Tribal representatives may wish to be involved in their preservation.
Zoning Bylaws Comments
On June 27, 2020, an amended Ground-Mounted Solar Electric Installation Bylaw (“Solar Bylaw”)
was approved at the Shutesbury Town Meeting. Below are specific comments and
recommendations for applying this Bylaw to Special Permit Review. We note here that some
historical preservation provisions may be unfamiliar. Our hope is that the Town government will
require the same level of professionalism and due diligence required of all other regulatory
oversight levels. Our objective is to provide guidance on best practices and professional standards.
Municipal Zoning Bylaw Rural Siting Principles Section 8.3-2: Preserve stone walls and
hedgerows. These traditional landscape features define outdoor areas in a natural way and create
corridors useful for wildlife. Using these features as property lines is often appropriate, as long
as setback requirements do not result in constructing buildings in the middle of fields.
Historical Commission Comments:
This zoning passage applies to all development projects in Open Space Designs and projects
subject to Site Plan Review or Special Permit approval. As part of the Rural Siting Principles,
stone walls and stone structures are essential to the Town’s rural, natural landscape. They are
unique, beautiful, and worthy of preservation. The Historical Commission has broad interests in
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preserving all historic stonework, including roadside stone walls, that contributes to our
community’s rural character.
Municipal Special Permit Review Criteria 9.2-2.K: Integration of the project into the
existing terrain and surrounding landscape by minimizing impacts on wetlands, steep slopes,
and hilltops; protecting visual amenities and scenic views; preserving unique natural or
historical features; minimizing tree, vegetation, and soil removal; minimizing grade changes,
and integrating development with the surrounding neighborhood in a manner that is consistent
with the prevailing pattern, design, and scale of development and that protects historic
structures and features.
Historical Commission Comments:
This zoning passage in the Special Permit Review Criteria establishes that Special Permit
applications should demonstrate an effort to maintain the rural landscape’s aesthetic and ecological
qualities and preserve historic structures. It establishes that historic preservation serves the public
good and provides the rationale for the subsequent passages that address historic preservation.
Other areas of town zoning also include historic preservation goals, including the Bylaws related
to signs, wireless communication facilities, and wind energy systems.
Municipal Solar Zoning Bylaw:
Section 8.10-3.F. Mitigation for Disruption of Historic Resources and Properties: Historic
resources and properties, such as cellar holes, farmsteads, stone corrals, marked graves, water
wells, or pre-Columbian features, including those listed on the Massachusetts Register of Historic
Places or as defined by the National Historic Preservation Act, shall be excluded from the areas
proposed to be developed, including clearing for shade management. A written assessment of the
project's effects on each identified historic resource or property and ways to avoid, minimize or
mitigate any adverse effects shall be submitted as part of the Special Permit. A suitable buffer area
shall be established on all sides of each historic resource. The Special Permit may be conditioned
to effectuate and make enforceable this requirement.
Historical Commission Comments:
The Solar Bylaw refers to sites listed on the Massachusetts Register of Historic Places and also
sites “defined” by the National Historic Preservation Act (“NHPA”). The Massachusetts Register
of Historic Places is a listing of some historic properties in the Commonwealth. The word
“defined” is key here as the Bylaw refers not only to properties currently listed via NHPA
regulations (i.e., on the National Register of Historic Places), but also to a broader category of
potential properties that may be found, via the applicant’s investigations or other available data, to
meet NHPA definitions.
National Register of Historic Places: For clarification, “defined” here refers to the Evaluation
Criteria of the National Register of Historic Places (NRHP). Appendix E contains a brief summary
of the National Register produced by the Massachusetts Historical Commission. The NRHP is
established by the National Historic Preservation Act (NHPA), administered by the National Park
Service, and regulated by the Advisory Council on Historic Preservation (ACHP). To be eligible
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for listing in the National Register, a property must be at least 50 years of age and possess
significance in American history and culture, architecture, or archaeology. A property of potential
significance must meet one or more of four established criteria:
A. Associated with events that have made a significant contribution to the broad patterns of our
history;
B. Associated with the lives of persons significant in our past;
C. Embody the distinctive characteristics of a type, period, or method of construction, or that
represent the work of a master, or that possess high artistic values, or that represent a
significant and distinguishable entity whose components may lack individual distinction;
D. Yield, or likely to yield, information important in prehistory or history.
The Bylaw covers properties that are either pre-colonial or Euro-American which meet the
evaluation criteria.
Pre-colonial features can mean archaeological sites indicative of burial sites, habitation activities
(e.g., dwelling sites, hearths, midden piles, tools, points, etc.), and Ceremonial Stone Landscapes.
Pre-colonial refers to the period before the first European contact in the region. For practical
purposes, the commonly used date for this is anything before 1492 CE. Pre-colonial Ceremonial
Stone Landscapes may require different evaluation methods than non-ceremonial archaeological
sites.
Post-Contact or settler period refers to any time after 1492 CE. Settler historic sites can include
historic buildings, barns, stone walls, millworks, cemeteries, cellar holes and foundations. The
Massachusetts Historical Commission has identified many historic properties that are eligible for
NRHP listing should they be nominated. The MHC has 183 listed properties in Shutesbury,
including several large districts that could be submitted as multi-site submissions or Historic
Districts. Upon investigation, sites in parcels eligible for solar development may be related to
already identified historic sites. For example, a historic house may be part of a larger historic farm
or mill site that extends into an area zoned for Forest Conservation. Many early historic properties
were associated with mills located on streams within forest tracts.
We interpret the language to mean that properties to be assessed fall into three broad categories:
•

sites listed on the Massachusetts Register of Historic Places,

•

sites listed on the National Register of Historic Places, and

•

sites eligible for listings on either of these Registers or which are potentially eligible if
properly documented. By far, the largest category of potential sites will fall in this last
category.

Identification of properties falling within these three of these categories is the responsibility of
the applicant.
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The Bylaw requires applicants to complete a written assessment of the project's effects on any
identified historic resources. The written assessment should include a mitigation plan to avoid,
minimize, or mitigate any adverse effects, with a suitable buffer zone on all sides of the historic
resource.
The 2008 NRHP Determination of Eligibility for the Turners Falls Sacred Ceremonial Hill site
paved the way for future NRHP multi-site nominations for a Ceremonial District within a 16-mile
radius of the Turners Falls site. Most of Shutesbury falls within this range. This ruling means that
any Ceremonial Stone Landscapes identified in Shutesbury are eligible for inclusion in a multisite nomination submission because the category type has already been determined to meet Criteria
A and D. Because of the crucial importance and cultural significance of an Indigenous Ceremonial
District, the only such district identified to date in the Northeast, any identified human-made stone
structures that are not obviously Euro-American (e.g., mills and cellar holes) should be surveyed,
reviewed by a Tribal Historic Preservation Officer (THPO), and included in a mitigation plan.
While a landowner or applicant may not have an interest in nominating a historic property for
inclusion in the National Register of Historic Places (NRHP), and doing so does not automatically
protect a site from demolition, the public has a compelling interest in knowing what historic
properties exist in our community. This is especially true where large-scale solar projects are
concerned as they involve the demolition of large land tracts. The Bylaw provision reflects this
public interest. Identification of historic properties may also help others to understand and identify
related sites on nearby parcels, as might be the case for a historic district or a Ceremonial Stone
Landscape district. For this reason, the data collected should be detailed enough to enable the
identification of historic properties that meet the NRHP inclusion criteria.
Qualifications for Professionals: The assessment and survey should be conducted by someone
who meets or exceeds the Secretary of the Interior’s Qualifications for an Archaeologist and
approved for archaeological investigations by the Massachusetts State Archaeologist. This
professional or team of professionals should further document, via their curricula vitae, that they
have appropriate regional expertise for projects in Massachusetts. The Planning Board should
require documentation that the study was properly permitted by the State Archaeologist, preferable
one that prior experience consulting with regional THPOs. Tribal Historic Preservation Officers,
on the other hand, are trained and qualified by the state- and federally-recognized Tribes for whom
they work.
Historical Commission Recommended Written Assessment Standards:
Background Research:
•

Review of historical documents, including antique town maps, maps of discontinued town
roads, the MHC inventory (available online through Massachusetts Cultural Resource
Information System (MACRIS), and other historical documents to identify Post-Contact
features (e.g., foundations and stonework related to known homesteads, agricultural
outbuildings, and millworks).

•

Review of historical documentation in the 2004 Shutesbury Master Plan, 2004 Shutesbury
Open Plan, and 2000 Celebrate Shutesbury publication.
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•

Review of other already-known sites in Shutesbury suspected to be pre-colonial, e.g., Mt.
Mineral petroglyph, Mt. Mineral chamber, beehive chamber, standing slab chamber, “hearth
stones” off of Baker Road, stone structures on DCR land off of Cooleyville Road, etc. See
Introduction to Indigenous Cultural Sites in Shutesbury.

•

Identification of all properties of particular historical significance, including features related
to 18th-century and early 19th-century settlement, features related to early economic activities
(millwork, manufacturing, early agriculture, etc.), properties related to historically important
figures (e.g., early founding settlers, early town leaders, members of Shays Rebellion, etc.).

•

Review of local pre-colonial history and archaeological data, including information readily
available in the public record. The Historical Commission’s Introduction to Indigenous
Cultural Sites in Shutesbury and the Great Falls documentary film are important references.
At a very minimum, this review should include a discussion of the 2008 Sacred Ceremonial
Sacred Hill District Determination of NRHP Eligibility, the 2020 USGS investigation of the
Leverett site (which found a stone feature to be 600-800 years old), and publications by
Hoffman and Cachat-Schilling. Because the 2008 Turners Falls Determination of NRHP
Eligibility opens the door for nomination of Shutesbury sites as part of a multi-site NRHP
district, applicants should consider this eligibility when evaluating a site. Failure to do so
should be considered evidence of an incomplete assessment.

•

The report should incorporate any specific feedback received from the Historical Commission,
the MHC, Tribal representatives, Third Party Reviewers, and any other sources contacted as a
part of the investigation.

Phase I Pedestrian Survey: The written assessment should include a non-invasive, pedestrian
surface survey of the APE, including adjacent wetlands. Transect surveying is not sufficient as it
does not allow for a comprehensive assessment of stone structures, some of which may be clustered
together and not visible from a distance. The survey should extend into adjacent wetlands because
both pre-colonial and early settler structures were often near water sources and provide important
context (e.g., a mill structure on a stream may be related to an outbuilding foundation outside the
buffer zone.)
•

Identification of all stone piles, mounds, and other stone features that appear to result from
human activity, regardless of presumed origin. Out of respect for Tribal communities who may
object to Traditional Cultural Properties being made public, early THPO consultation prior to
report release is recommended.

•

Supplementary photographic data (top and profile views in 4 directions) of stone features,
including GPS coordinate data and ArcGIS mapping to show features in the context of
topography, wetlands, current and abandoned roads, cellar and mill sites, stone walls, and
property parcels.

•

Supplementary maps of the project parcels and surrounding terrain from MassGIS, showing
parcel boundaries, wetlands, and aerial LIDAR data, which is available as a MassGIS overlay.

•

Identified features should be clearly flagged and numbered in the field for site review.
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•

The pedestrian survey should meet the Secretary of the Interior’s Standards for the
Identification and Evaluation of Historic Properties.

Pre-Colonial Archaeology and Indigenous Traditional Cultural Properties Assessment:
As discussed in depth in the Introduction to Indigenous Cultural Sites in Shutesbury, only
traditional communities representatives can identify a Traditional Cultural Property or Ceremonial
Stone Landscape (CSL). While a Phase I Pedestrian Survey is necessary to collect data, data
interpretation must include THPO review.
Data gathered about suspected sites should be shared with a THPO for interpretation. It should be
up to the THPO to propose a culturally-appropriate and sensitive process for handling the data
location information. This review process could occur before the Special Permit application so that
the process is established before the Planning Board review.
The applicant is required to submit a notice to the Massachusetts Historical Commission to request
comment. The written inquiry should include an MHC Project Notification (PN). From recent
communication with the Massachusetts Historical Commission. The MHC will typically respond
within 30 days.1 If a federal undertaking triggers Section 106 consultation, the MHC will consult
with the federal agency regarding the possible adverse impact on historic properties and make
recommendations. For Section 106 consultation, the MHC has up to 30 days to respond to Project
Notifications and Section 106 notices. The MHC, however, does respond to archaeological permit
applications and site notifications. Specific questions are likely to be best addressed through a
follow-up email or telephone conversation.
The MHC’s historical inventories are publicly available, but archaeological records are not public.
Approved archaeologists should be able to review any relevant, non-public data. The Historical
Commission is acquiring copies of all local archaeological data currently stored with the MHC.
Historical Commissions are allowed to acquire this data but cannot share it. Commissions can,
however, use the information to protect the resource areas. Once those records are in our
possession, the Historical Commission will be available to provide general guidance to Town
Boards or private parties.
The applicant is required to send a written request for comment to all Tribal Historic Preservation
Offices (THPOs) of Tribes that ascribe cultural and historical significance to this area. The
requirement does not distinguish between federally-recognized and state-recognized Tribes. The
Commission recommends that all relevant Tribes be notified. The contact information for the
appropriate THPO offices is readily available to the public. A knowledgeable cultural resource
management consultant can assist the applicant with this requirement, including which offices to
send notification. The Historical Commission is also happy to provide interested parties with a list
of Tribes who have a currently expressed interest in Shutesbury, along with their contact
information. Such a list is a starting place for a more comprehensive notification.
The documentation should include a reasonable level of effort to solicit THPO input and respond
to any expressed THPO interest. The Special Permit application should include documentation of
how the applicant attempted to engage in a consultation process and the outcome. If a THPO
responds to written notification and invitation to comment, the application should include the
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THPO’s written determinations and recommendations for further evaluation. The applicant must
demonstrate a reasonable and good faith effort to consult with any THPO that expresses an interest
in consultation.
Note: If a THPO expresses an interest, but an applicant or landowner action prevents the THPO
from personally evaluating the site and reviewing the data, the Historical Commission
recommends that the written assessment be found incomplete for the Bylaw until the barriers to
direct THPO site inspection have been resolved.
Additional action steps and geophysical investigation may be necessary if an archeologist or THPO
raises concerns about possible burial sites. Unmarked burial sites are on occasion located and are
a concern to Tribal authorities, and the Massachusetts Commission on Indian Affairs.
o Suspected burial sites are potentially under the Native American Graves Protection and
Repatriation Act (Public Law 101-601; 25 U.S.C. 3001-3013) (NAGPRA), MGL
Chapter 38 §6, and MGL Chapter 114, §17.
o Suspected Indigenous burial sites must be reported to the Franklin County Medical
Examiner and the Massachusetts Historical Commission. If remains are determined to
be Indigenous, the Massachusetts Commission on Indian Affairs must be consulted.
Historical Commission Mitigation Plan Comments:
Mitigation refers to a process of lessening or eliminating the intensity and severity of an adverse
effect. An adverse effect means physical demolition, destruction, relocation, or alteration of the
resource or its immediate surroundings such that the overall significance of a historical resource
would be materially impaired. Standards and strategies for environmental and historical mitigation
are widely available. Ideally, a mitigation plan should have the ultimate effect of reducing the
adverse impact on a historic resource below a level of significance, such that the adverse impact
is no longer significant.
If adverse effects are identified, a mitigation plan is required that addresses each identified,
significant resource subject to an adverse effect. If no such resources are identified or no adverse
effects, a mitigation plan would not be required.
If adverse effects are later identified during the Public Hearing, the Planning Board should require
a mitigation plan.
Early, good faith consultation with all interested parties, even in advance of the Special Permit
application submission, ensures that a mitigation plan is likely to be agreeable to all parties.
Guiding Principles of Mitigation:
When recommending mitigation measures in response to adverse effects on historic properties, the
Historical Commission uses the following principles:
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•

Mitigation for adverse effects should be reasonably and logically connected to the adverse
effect, such as connections between locations, type of historic resource, or type of impact with
the proposed mitigation measure.

•

Mitigation should be proportional to the adverse effect. Greater damage should result in greater
mitigation efforts.

•

Mitigation should have a benefit to the impacted parties (e.g. loss of an Indigenous cultural
resource should be mitigated by a benefit to Indigenous communities; loss of a contributing
structure in a district should be mitigated by a benefit to the district).

•

Mitigation should benefit the larger public (e.g., improve understanding or education; provide
new opportunities for preservation results; improve preservation systems to avoid future
conflicts or losses).

•

The goal is to develop measures relevant to each site to understand and celebrate its unique
history, and to preserve the unique characteristics and significance for current users and future
generations.

Types of Mitigation Plans:
Avoid adverse effect. Avoidance should be the first strategy to be considered. A priority should be
placed on avoiding archaeological and Indigenous cultural resource areas. Avoidance could mean,
for example, moving a project footprint or creating a protected buffer zone around a resource area
within a project footprint. For avoidance within a project, the Historical Commission recommends
a 15-foot buffer with semi-permanent fencing for the project’s lifetime. A cultural resources
monitor, using a THPO if Indigenous cultural resources are involved, should monitor constructionphase work.
Minimize adverse effect. In cases where adverse effects to the historic property cannot be avoided
altogether, limit the impact’s nature or minimize the adverse effect. An example of minimizing
mitigation strategy might be reconstructing or moving a historic property to an alternative location.
This strategy is not appropriate for Indigenous sites, but there are other options. For example, an
applicant could offer to avoid/preserve some (but not all) sites within a project footprint and agree
to work with the MHC, the Town, and Tribal groups to nominate them to the NRHP.
Alternative mitigation. If the adverse effect on the historic properties is not avoidable, an
alternative action can be taken which offsets the adverse effect and has the same proportional
benefit. These approaches can be creative. Examples include:
Purchase of land or preservation easements on
land (outside the APE) containing historic
properties to guarantee long-term preservation
of those properties;

Archaeological, architectural, and landscape
surveys in areas away from the APE to provide
a broader base of information upon which to
make decisions about significance and
resource management;
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Support
for
organizations;

preservation

non-profit Brochures, Displays, Interpretive Panels, &
Websites;

Research into significant topics in the history,
ethnohistory, archaeology, cultural landscapes,
and architecture of a region, thus adding to our
body of existing information and reinforces
heritage education programs and heritage
tourism initiatives;

Development of multimedia educational and
interpretive materials related to historic
properties outside the APE, or the historical
periods and cultural and ecological regions
associated with historic properties inside the
APE;

Promotion of the use of historic properties
outside the APE for heritage tourism in a
manner that contributes to the long-term
preservation and productive use of those
properties; Support specific projects of local
and regional museums or preservation
organizations, including National Heritage
Areas, through sustainable partnerships;

Inventory and preservation of historic
properties of traditional religious and cultural
significance to Tribes in conjunction with
THPOs.

Support for preservation and dissemination of
information from museum collections to
contribute to regional / topical syntheses,
update predictive models, or otherwise
advance understanding of historic properties,
history, and heritage;

Regional / topical syntheses of archaeological
data to compile information, develop or update
contexts or predictive models related to
periods and resource types, and compile and
disseminate gray literature;

National Register nominations.

Documentation of sites subject to demolition.

Historical Commission Third Party Review Comments:
The Historical Commission may choose to hire its own third-party consultant to review Special
Permit applications. If it does, the Commission hopes the Planning Board, applicant, and
landowner will work together to allow our consultant and/or Commissioners to participate in a site
reviews.
The Historical Commission recommends the Planning Board utilize outside consultants under
MGL Chapter 44 §53G. Ideally, the Planning Board would obtain consultation from two types of
experts: a qualified archaeologist and a Tribal Historic Preservation Office Cultural Resource
Monitor who can comment on the sufficiency of the assessment of possible Indigenous cultural
resources. Note that in 2016, the Shutesbury Planning Board used 53G to hire an archaeologist to
consult on a solar project. There is thus a precedent for this type of consultation.
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The Department of the Interior’s Archaeology and Historic Preservation Professional
Qualifications Standards define the qualifications for an archaeological consultant. The State
Archaeologist’s office also approves individual archaeologists for projects within the
Commonwealth. A consultant should satisfy both criteria.
Tribal Historic Preservation Officers (THPOs) are not subject to the Department of the Interior’s
qualifications for archaeologists. Each individual Tribe establishes the training and qualifications
for a Tribal Historic Preservation Officer. The Department of the Interior recognizes THPOs as
being uniquely and solely qualified to comment on Traditional Cultural Properties. A THPO for a
federally-recognized Tribe who has a historical/cultural tie to this region is, therefore, by
definition, fully qualified for the role of Cultural Resource Monitor. By analogy, THPOs are
certified by their Tribes in the same way that licensed professionals of all kinds are licensed by the
state governments, determining the necessary licensure requirements. Almost all THPO offices
consult on development projects and serve as project consultants in a variety of capacities.
Neither of these two types of experts can be a substitute for the other as they represent entirely
different disciplines, methods, and perspectives. At the same time, they can and do complement
one another. A THPO consultant for the Planning Board is essential if, for some reason, the
applicant is unable to complete satisfactory THPO consultation. The Historical Commission is in
the process of building collaborative relationships with regionally-based Tribal authorities. It can
serve as a liaison to facilitate the discussion of an appropriate THPO consultant.
Section 8.10-4.A.3. Locations of all known, mapped or suspected Native American archaeological
sites or sites of Native American ceremonial activity. Identification of such sites shall be based on
responses, if any, to written inquiries with a requirement to respond within 35 days, to the
following parties: all federally or state recognized Tribal Historic Preservation Officers with any
cultural or land affiliation to the Shutesbury area; the Massachusetts State Historical Preservation
Officer; tribes or associations of tribes not recognized by the federal or state government with any
cultural or land affiliation to the Shutesbury area; and the Shutesbury Historical Commission.
Such inquiries shall serve as a notice to the aforesaid parties and shall contain a plan of the
project, specific identification of the location of the project, and a statement that permitting for
the project is forthcoming. Accompanying the site plan shall be a report documenting such
inquiries, the responses from the parties, a description of the location and characteristics,
including photographs, of any Native American sites and the outcomes of any additional inquiries
made based on information obtained from or recommendations made by the aforesaid parties. A
failure of parties to respond within 35 days shall allow the applicant to submit the site plans.
Location of all known, mapped, or suspected Native American archaeological sites or sites
of Native American ceremonial activity.
The Bylaw passage explains that this condition is partially met through written notification to
several entities: the Shutesbury Historical Commission, the MHC, and Tribal Historic Preservation
Offices (THPOs) whose Tribe assigns cultural and historical significance to this area.
As the Historical Commission’s Introduction to Indigenous Cultural Sites in Shutesbury explains,
there is compelling evidence that local Forest Conservation tracts contain Indigenous stone
structures. The language of this Bylaw (i.e., “suspected sites of Native American ceremonial
activity,”) uses the term “suspected” because it is presumptuous and inappropriate for a developer
or a Town board to determine unilaterally that something is a ceremonial site, e.g., Ceremonial
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Stone Landscape or Traditional Cultural Property. Only Tribal representatives (i.e., THPOs) can
make that determination.
Showing respect for Tribal sovereignty and cultural authority is discussed at length in the
Historical Commission’s Introduction to Indigenous Cultural Sites in Shutesbury. Field
researchers skilled in surveying Indigenous stone structures should have the knowledge and
expertise necessary for identifying possible sites requiring further evaluation. Archaeologists with
a solid understanding of ethical practice should understand how to apply these principles.
The U.S. Advisory Council on Historic Preservation (ACHP) and US Department of the Interior
(see Appendix F, Appendix G, and Bulletin #38 in Introduction to Indigenous Cultural Sites in
Shutesbury) make it clear that Tribal consultation is essential to the protection of Indigenous
Traditional Cultural Properties and Landscapes. Ethnocentrism is a problem in historic
preservation, especially where the dominant Euro-American culture attempts to define the cultural
reality of ethnic minority groups. Applicants and Town boards should refrain from making
inappropriate assumptions (e.g., that a stone feature is insignificant or due to settler activity)
without THPO guidance.
The Shutesbury Historical Commission, upon receiving notification, will endeavor to provide sitespecific findings and recommendations to the applicant and the Planning Board within the allotted
35-day response window.
To meet the requirements of this provision, the applicant must send written notifications and
requests for comments to THPO offices for Tribes that express or have expressed in the past an
interest in this region. The applicant’s archaeological consultation team will understand how to
identify these Tribes and facilitate the appropriate communication. The applicant will need to
document that it has done its due diligence in noticing Tribes. THPOs will likely require access to
the features in the field. While Tribal notifications need to be sent broadly, nothing bars the
applicant from engaging in early consultation with one or more Tribal Offices to ensure that
meaningful consultation occurs. In fact, early engagement and collaboration resolve many
challenges.
The Historical Commission maintains a list of Tribes that have expressed interest in this area. This
is a starting place; that is, the list of Tribes contacted must include these Tribes, and others as
determined at the time. This includes state-recognized Tribes and the federally-recognized Tribes
who were parties to the Turners Falls Sacred Ceremonial Hill investigation and determination. The
Historical Commission is also working to develop collaborative relationships with regional
THPOs. We can be a resource for assisting applicants in identifying interested consulting THPOs.
Because of the traditional practice of inter-tribal marriage and coalition-building, and the colonial
history of land displacement and tribal relocation, not all present-day traditional communities with
historical and cultural ties to this region are based in Massachusetts.
If for some reason, the applicant is unable to obtain consultation from a THPO before the
submission of the Special Permit application, the Phase I survey can still be submitted and
reviewed by the Planning Board’s 53G Third Party Reviewers. The Planning Board’s use of 53G
authority to retain the services of a THPO can ensure that Traditional Cultural Properties are
properly evaluated.
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If archaeological sites are identified through the Phase I Pedestrian Survey, the applicant would
decide whether to develop a Phase II intensive investigation or to avoid the sites. If there are
questions about other archaeological sites in Shutesbury, the Historical Commission can act as a
resource once it has acquired the MHC town data.
In the case of suspected-but-not-confirmed features identified through the Pedestrian Phase I
survey, the applicant can propose a mitigation plan with the understanding that a mitigation plan
may change through the review process. The Commission strongly recommends that the Planning
Board use its statutory authority to hire a THPO as a third-party reviewer early on in the process
to avoid unnecessary delays.
Attorney General’s Office Feedback on Solar Bylaw
On November 4, 2020, the Massachusetts Attorney General’s Office (AGO) provided written
feedback on the Solar Bylaw. Offering this feedback is a standard part of the review of any zoning
changes. The AGO approved the Bylaw, finding it constitutional.
As is true of all solar bylaws passed by towns across the Commonwealth, the AGO offered cautions
about how solar bylaws may be affected by pre-existing state law, MGL Chapter 40A, §3. This
statute forbids towns from passing Bylaws that “prohibit or unreasonably regulate” solar projects,
except where necessary to protect the public health, safety, or welfare. This provision has been
interpreted to mean that towns may regulate solar projects as long as the regulations are not
unreasonable. Solar zoning bylaws do not necessarily conflict with this state statute. The waiver
provision in the Solar Zoning Bylaw empowers the Planning Board with built-in flexibility to
modify regulatory requirements when appropriate.
Many towns now have solar bylaws and municipal solar bylaws have been supported by the
Massachusetts Department of Energy Resources. There is little case law to determine how this
statute affects municipal zoning bylaws. Nevertheless, the AGO wrote in its feedback, “In addition,
as a general principle, we recognize that the Town may utilize its zoning power to impose
reasonable regulation on solar uses based upon the community’s unique local needs.” The AGO
cautions that provisions that amount to unreasonable regulation may expose the Town to a legal
challenge or Special Permit Appeal. However, note that a challenge or Appeal does not mean that the
Town’s zoning will not ultimately prevail. Below are the Historical Commission’s specific
responses to the AGO’s feedback on the historical preservation clauses.
Section 8.10-3 (B), (C), (D), (E) , and (F): These provisions require applications to show
various types of mitigation plans. Paragraph (F) requires a historic resources mitigation
plan. The AGO cautions that the Solar Bylaw may be vulnerable to a legal challenge if the
mitigation requirements are unreasonable.
Historical Commission Comments:
Mitigation strategies and best practices are discussed above in detail. Early pre-application
consultation and surveying of historical/cultural resources, much as in the case of wetlands
delineation, ensures the applicant is aware of resources within an APE.
While some strategies require the cooperation and consent of the landowner, many do not. If
demolition is required for project viability, there are compensatory mitigation strategies that do
not require site preservation. The range and variety of available strategies demonstrate that
mitigation is not unreasonable regulation.
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Section 8.10-4 (A) (3): This section requires a site plan showing all known, mapped, or
suspected Native American archaeological sites or Native American ceremonial activity sites,
based upon responses, if any, to written inquiries to the Shutesbury Historical Commission,
Massachusetts Historical Commission, and all federally or state recognized Tribal Historic
Preservation Officers with any cultural or land affiliation to the Shutesbury area. The AGO
notes that archaeological site information is not considered public records. See G.L. c. 9, §
26A (1) and c. 40, § 8D.
The AGO advises:
•
•
•

Caution to protect sensitive archaeological site locations.
Archaeological data may not be available to an applicant.
Failure to receive a response from the listed entities does not take away requirements or
right given under federal or state law, including MGL Chapter 7, § 38A, (providing for
the protection and preservation of Native American skeletal remains that are accidentally
uncovered during ground disturbance activities).

•

Follow-up consultation is recommended with the Town Counsel, the State Archaeologist,
and the Commission on Indian Affairs.

Historical Commission Comments:
The developer’s archaeological consultation team can review any relevant, non-public
archaeological data housed with the MHC. The Historical Commission also hopes to become a
repository for this data in the future.
A site plan should be submitted that shows all known, mapped, and suspected Indigenous sites
based upon a comprehensive Pedestrian Phase I survey, which should map all stone features. This
documentation should incorporate written responses from the Shutesbury Historical Commission,
the Massachusetts Historical Commission, and any interested THPOs.
Interpretation of Indigenous Ceremonial Stone Landscapes (i.e., “Native American ceremonial
activity sites”) requires guidance from a THPO. Just as a wetlands scientist is necessary to
delineate wetlands, a THPO is required for delineating Ceremonial Stone Landscapes or other
Traditional Cultural Properties.
The statutory obligations for handling the discovery of human remains exist independent of the
Solar Zoning Bylaw. Any applicant in Massachusetts has this obligation.
The Historical Commission consulted with a senior official with the MHC to confirm that MHC
has a 30-day response window for Project Notifications.
Are the Historic Preservation Zoning Clauses Reasonable Regulation?
Reasonableness in regulation is a debatable concept. This discussion is based upon the accepted
principle that landowners have certain rights to use their land as they choose, with some regulatory
constraints upon that freedom. Many of those restraints result from the need for Special Permits,
state/federal oversight, or funding with taxpayer money (including subsidies and tax benefits).
Regulation always balances the rights of the individual with the interests of the public.
To some extent, reasonableness hinges on the observer’s views about the project’s value and the
intrinsic value of the thing being regulated. If you share the view of the Historical Commission,
that historic properties are priceless features of our landscape that create a sense of community and
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connectedness to the past, then historical preservation regulations are reasonable as long as they
meet certain standards.
To evaluate the reasonableness of the historical preservation provisions of the Solar Bylaw, we
suggest the Town consider the following factors. Briefly, the reasonableness of this zoning
regulation should be hinged upon the following considerations:
1. Is the regulation constitutional, both in terms of the State Constitution and the U.S.
Constitution?
2. Does the regulation make sense?
3. Does the regulation yield its intended benefits and aims?
4. Is the regulation reasonable in terms of costs and benefits?
5. How does the regulation relate to federal regulations?
Constitutionality: The AGO has determined that the Bylaw is broadly constitutional. Historic
designations of properties, by the way, have not been found by the courts to be an infringement of
landowner rights, a possible concern when discussing the reasonableness of a regulation. The US
Supreme Court has ruled that formal designations, recognizing the historic character of a property
as important, are not an unconstitutional “taking” of their property. Designations alone are never
a “taking” of private property because the owner retains both title to and use of the landmarked
property.
Making Sense: The Bylaws, as outlined above, require clearly understandable action steps that
are well-understood by experts and professional consultants. As is true for many of the complex
aspects of solar project design, applicants need to use consultants to meet the Bylaw requirements.
They already use expert services for wetlands delineation, electrical design, environmental
engineering, etc. Cultural Resource Management firms are knowledgeable enough to usher an
applicant through the necessary documentation.
In 2016, the Wheelock Tract Solar Project’s developer did just that, hiring an archaeological
consultant team. The Planning Board also used its 53G authority to hire its own archaeological
third-party reviewer. The major change in circumstances with the Bylaw is that there is a clearer,
more straightforward process for notifying the Historical Commission, Massachusetts Historical
Commission, and Tribal Historic Preservation Officers.
The Bylaw now also requires that the applicant both identify adverse effects and mitigate the
adverse effect, a crucial step missing from the first version of the Bylaw. Identification without
mitigation makes no sense and fails to achieve the ultimate aim of historic preservation. By
requiring a mitigation plan, the Bylaw now communicates to applicants that the Town Zoning is
looking for a meaningful historic preservation plan. The Bylaw, importantly, does not limit the
applicant by predetermining what kind of mitigation must be provided. Instead, the applicant is
allowed to assess the property and make a proposal that makes the most sense for the particular
property and the data. Flexibility is built into the process.
Achieving Benefits and Aims: The Bylaw requires that large-scale solar developments on Forest
Conservation tracts be assessed for historic property adverse effects. Most of the parcels eligible
for large-scale solar projects are currently either public property or privately-held forestry land.
As the Introduction to Indigenous Cultural Sites in Shutesbury and the above discussion indicate,
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these land tracts possess a variety of historic properties, including possibly both Indigenous and
early settler features.
Forested tracts in Shutesbury that contain Indigenous stone structures are potentially eligible for
listing as part of a multi-site district on the National Register of Historic Places. Settler stone works
(e.g., stone walls, cellar holes, foundations, millworks), which are well known to exist, are also
eligible for NRHP listing, either on their own as single sites or as part of a larger historic district.
Some settler stone works on forested tracts are related historically to properties already evaluated
by the MHC for NRHP nomination.
The creation of historic districts and the nomination of individual or multiple sites to the NRHP
are limited by the ability to identify and document sites. Once they are demolished, they are gone
forever. While the MHC has thoroughly inventoried roadside historic properties, no systematic
inventory has been conducted of sites on the many large tracts of Forest Conservation land in
Shutesbury.
Until recently, there were little or no development opportunities that might have an adverse effect
on historic properties apart from forestry’s relatively low impact. The advent of large-scale solar
projects has created a new circumstance where these forest tracts are now possibly subject to
industrial-scale development that could destroy many historic properties. This is a new situation
as compared to the status-quo where there are no large-scale ground disturbance activities.
The Solar Bylaw creates an important and critical opportunity for historic preservation to become
part of the community’s zoning efforts. It also serves to ensure that the forest interiors in our
community receive the same investigative efforts that have already been devoted to the Roadside
Rural, Town Center, and Lake Wyola areas, where intensive inventories of historic properties
already exist.
There is a long-standing precedent, well-established in case law, for local preservation bylaws.
While the Solar Bylaw is not a “preservation bylaw” or a “historic district bylaw,” it does serve
some of the aims that these kinds of statutory tools serve. In 1978, the US Supreme Court, in its
landmark decision, Penn Central Transportation Co v. City of New York, 438 U.S. 104 (1978),
recognized that preserving historic resources is “an entirely government goal.” At the state level,
the MHC has strongly advocated for local statutes and bylaws, such as preservation regulations
and historic districts, that match the unique needs and qualities of the communities.
Balancing Costs and Benefits: One way of thinking about the cost-benefit analysis for historic
preservation provisions in the Bylaw is to think about scale and proportionality. Regulatory
requirements for residential development, for example, are not on the same scale, both in terms of
size and costs, as a utility-scale solar project. Large-scale solar projects involve many acres of
impact and can cost tens of millions of dollars for installation. A single solar project can potentially
affect more than 20 acres, between shade reduction, access roads, stormwater systems, auxiliary
buildings, and arrays. Permitting for a large-scale solar project requires applicants to engage
consultants and subcontractors for surveys, wetlands delineations, and other design tasks.
The Solar Bylaw requires the applicant to conduct a surface survey and some other ancillary
investigations to determine if there is an adverse effect on a historic property. The cost of this
investigation would amount to a tiny fraction of the overall costs of a large-scale solar project. If
there is an adverse effect on a historic property, the applicant is allowed to propose a mitigation
plan which does not necessarily have to change the project footprint (though it could). While it is
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true that zoning for other town projects, such as residential projects, does not have this type of
requirement, it is equally true that there is no other large-scale development category currently
viable in Shutesbury, which is as land-intensive as large-scale solar development. Thus, the layers
of review for historic property protection are both reasonable and proportional to the project type.
Historic preservation, on the other hand, potentially benefits the entire community. Identifying and
preserving historic structures can help to create a historically-grounded, informative, aesthetically
pleasing community landscape. Historic Districts, as stated in MGL Chapter 40C, preserve and
protect the distinctive characteristics of places significant in the history of the Commonwealth and
its communities; maintains and improves the settings of those places, and encourage new designs
compatible with existing sites in the district. Benefits of historic districts include:
•

Saving the character of the community;

•

Protecting historic properties from demolitions and inappropriate development;

•

Assuring that the historic built environment will be there for future generations to enjoy;

•

Providing a visual sense of the past;

•

Creating pride in the community;

•

Creating neighborhood stabilization;

•

Providing schoolchildren with educational opportunities.

Because many types of historic properties on Forest Conservation tracts are potentially eligible for
the National Register for Historic Places (NRHP) should they be properly identified and
documented, the Bylaw achieves critical preservation goals.
The Historical Commission is interested in possibilities for appropriate historic preservation,
including options for future identification of historic properties that have not been inventoried.
Historic preservation is a long-term process. Identification today may lead to future projects. We
are deeply appreciative of the Town’s Zoning Bylaws, which create opportunities for surveys of
Forest Conservation tracts subject to development and, hopefully, for historic preservation to
become part of the discussion when weighing the benefits of development to the community.
While individual landowners own their own property, they do not own our collective memory,
culture, and heritage. We hope reasonable preservation regulation will lead to productive dialogues
and future initiatives, ultimately enriching and enhancing our community’s quality of life.
The National Historic Preservation Act
As explained in fuller depth in the Introduction to Indigenous Cultural Sites in Shutesbury, all
development projects, whether public or private, are subject to Section 106 of the NHPA if they
require some form of federal action or undertaking. “Section 106” has become a shorthand term
for the whole body of regulations and laws that carefully define how Tribal authorities and federal
agencies interact around the NHPA. Section 106 is the set of provisions of the federal statute that
ensures that development projects do not destroy Indigenous historic properties without Tribal
input. Every year, thousands of development projects across the country are subject to the NHPA
Section 106 regulations. Because of this, cultural resource management as a consulting industry
has flourished.
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Whether it be a permit, a funding source, or a project on federally owned land, any federal
undertaking can trigger this process. It does not have to be a direct action that involves ground
disturbance activities. This process is not dependent publicly financing or public property: the
statutory requirements involve the federal agency and the Tribes, even for private projects.
As discussed in the Introduction to Indigenous Cultural Sites in Shutesbury, Section 106 of the
NHPA is a civil rights statute that reasserts Tribal sovereignty as independent nations vis-á-vis the
federal government and provides a process for Indigenous communities to advocate for the
protection of Traditional Cultural Properties. The NHPA, and its amendments and regulations,
were created to recognize that the federal government owes Tribes a duty for past failures and
harms.
Section 106 of the NHPA requires applicants to notice the Massachusetts Historical Commission
and any federally-recognized Tribes that ascribe a cultural or historical relationship to the area
under development. Consultation is required with any federally-recognized Tribe that responds
to the request for comment. Section 106 regulations also allow state-recognized Tribes to request
involvement. The local government and the public are also important stakeholders in the process.
Section 106 requires that the consultation include efforts to reach mutually-agreeable outcomes,
including a mitigation plan and site monitoring.
The federal regulations for Section 106 consultation, established by the Advisory Council on
Historic Preservation, require “reasonable and good faith” efforts by applicants and federal
agencies. “Consultation” with THPOs is generally understood to include face-to-face meetings.
The ACHP guidelines indicate:
"Consultation constitutes more than simply notifying an Indian tribe about a planned undertaking.
The ACHP views consultation as a process of communication that may include written
correspondence, meetings, telephone conferences, site visits, and e-mails."2
Recommended best practices include: early Tribal involvement, plans to address concerns about
the confidentiality of data, reasonable and good-faith efforts to identify Tribes that may attach
religious and other cultural significance to a site, respectful dialogue, and efforts to ensure Tribes
have a reasonable opportunity to identify Traditional Cultural Properties and participate in the
resolution of adverse effects. Figure 1 shows a process recommended by the federal government
for Tribal review of culturally-sensitive data for a project.
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Figure 1. Template for Culturally-Sensitive Indigenous Data Collection and Retention3
The values underlying the Section 106 process are spelled out in a landmark publication by the US
Department of the Interior entitled "Bulletin 38" (see Introduction to Indigenous Cultural Sites in
Shutesbury). This policy document arose out of a recognition that preservation professionals often
evaluate historic properties through the lens of their own implicit cultural biases. Bulletin 38
describes how preservation professionals can engage with traditional communities to discover
historical and culturally important issues. Since its publication in the 1980s, Bulletin 38 is a “best
practices” roadmap for how federal agencies and archaeologists can consult with Indigenous
authorities about the preservation of their Traditional Cultural Properties, that is, properties that
are of cultural, ceremonial, or historical relevance to an Indigenous community. Appendices E and
F contain additional information about the Section 106 process.
The Section 106 process does not mean that a project will be defeated or that the Tribal consultants
decide a project's outcome. Instead, this process attempts to resolve potential differences, which
may involve either avoiding or mitigating harm to cultural properties. At a minimum, developers
and stakeholders each make their case to arrive at an agreement. Section 106 creates a process
whereby the State Historic Preservation Office, the local Historical Commission, Tribal Historic
Preservation Officers, and the public can give input. Sometimes, projects may undertake additional
investigations. Tribal experts may conduct site visits, monitor construction activities, and advocate
if they have concerns. Sometimes, a mitigation plan resolves the adverse effect. The process may,
but need not, result in an NRHP eligibility determination. The consultation results in a
Shutesbury Historical Preservation and Solar Bylaw
Page 21 of 68

Memorandum of Agreement (MOA) detailing the parties' agreement on measures to resolve
adverse effects. The ACHP acts as a clearinghouse for Section 106 information, including an
online library of resources.4
Although large-scale solar projects on private land are permitted at the local level (via Special
Permit by the Shutesbury Planning Board), they may also require federal undertakings such as
federal permits -- either before or after the approval of the local Special Permit. To assist the Town
in decision-making, the Historical Commission has investigated federal undertakings or "hooks"
that trigger an NHPA Section 106 process.
US Army Corps of Engineers: Based upon our research, depending on the project’s design, the
US Army Corps of Engineers (USACE) may need to issue a permit. According to the Clean Water
Act (CWA), the USACE has jurisdiction over waters of the US, including wetlands, streams, and
other aquatic resources. Wetlands are defined as "those areas that are inundated or saturated by
surface or groundwater at a frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil
conditions." 5 The US Army Corps' jurisdiction includes an analysis of flow characteristics and
functions of tributaries and wetlands adjacent to the tributary.
US Army Corps of Engineers’ Massachusetts General Permits are required when proposed
development occurs in a jurisdictional area. Applicants are eligible to submit a permit application
via the Self-Verification Notification Form (SV) only if there are no concerns regarding adverse
effects, including adverse effects on historic properties. The Self-Verification Notification Form
requires the applicant to check off that the project causes no adverse effects on historic properties.
In other words, this form is only appropriate if the applicant is certain that there are no adverse
effects on suspected historic properties, including suspected CSLs.
If there are suspected adverse effects on historic properties, applicants must submit the longer
Preconstruction Notification (PCN) application. According to the USACE, "In cases where the
Corps determines that the activity may have the potential to cause effects to properties listed, or
eligible for listing, in the National Register of Historic Places (NRHP), the activity is not
authorized, until the requirements of Section 106 of the National Historic Preservation Act
(NHPA) have been satisfied."6
The Preconstruction Notification procedure for private applicants includes providing
documentation demonstrating that the applicant has notified the MHC and federally-recognized
THPOs using the Historic Property Notification Form (See Appendix H). Before submitting the
Preconstruction Notification application, the USACE requires this notification and documentation
that appropriate NHPA Section 106 consultation has been completed.
US Environmental Protection Agency (EPA): The National Pollutant Discharge Elimination
System (NPDES) Construction General Permit is administered via the US EPA for Massachusetts
projects. Elsewhere in the U.S., states assume the authority for these permits, but the EPA
continues to be the permitting body for Massachusetts. During the construction phase of solar
projects, construction operators must apply for and be granted an EPA Construction General
Permit or CGP. These permits occur for construction projects involving an acre or more ground
disturbance and are common across the Commonwealth.
According to the EPA's Stormwater Manual, the NPDES Construction General Permit
accomplishes its Section 106 obligations through a pre-application process where the applicant
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engages in the required notifications and consultation before submitting the Notice of Intent for
the EPA permit. The applicant must certify that they have complied with the regulations. See
Appendix I for specific guidelines and worksheets. US EPA guidance notes:
"To address any issues relating to historic properties in connection with the issuance of this permit,
EPA has developed the screening process in this appendix that enables construction operators to
appropriately consider the potential impacts, if any, of their installation of stormwater controls on
historic properties and to determine whether actions can be taken, if applicable, to mitigate any
such impacts. Although the coverages of individual construction sites under this permit do not
constitute separate Federal undertakings, the screening process in this appendix provides an
appropriate site-specific means of addressing historic property issues in connection with EPA's
issuance of the permit."7
Construction operators are required to follow screening procedures to ensure compliance with
Section 106 of the NHPA. For example, applicants are given the following instructions:
"Where you are installing stormwater controls that require subsurface earth disturbance, and you
cannot determine in Step 3 that these activities will not have effects on historic properties, then
you must contact the relevant SHPO, THPO, or other tribal representative to request their views
as to the likelihood that historic properties are potentially present on your site and may be impacted
by the installation of these controls." (Appendix I, p. 3).
If it identifies an adverse effect on a historical property, the screening process requires the applicant
to contact the State Historic Preservation Office and the appropriate Tribal Historic Preservation
Offices. If the site operator determines any of the following three criteria to be true, after following
the screening process, it would indicate this on the application (Notice of Intent or
"NOI") accordingly and submit it to the EPA:
1. Not installing stormwater controls that require subsurface earth disturbance.
2. Prior professional cultural resource surveys or other evaluations have determined that historic
properties do not exist, or prior disturbances have precluded the existence of historic properties.
3. After an assessment, a determination is made that the installation of any stormwater controls
that require subsurface earth disturbance have no effect on historic properties.
After the Notice of Intent submission to the EPA, there is an automatic 14-day (previously 7-day)
waiting period during which the SHPO, THPOs, or other Tribal representative may request that
EPA hold authorization based on concerns about potential adverse effects to historic properties.
The EPA will evaluate any such request and notify the applicant if any additional controls to
address the adverse effects are necessary.
Where the project will involve installing stormwater controls that require subsurface earth
disturbance, and it cannot be determined that these activities will have no effect on historic
properties, the site operator must contact the relevant SHPO, THPOs, or other Tribal representative
to request their views as to the likelihood that historic properties are potentially present on the site
and may be impacted by the installation of these controls.
The site operator is required to submit certain information to the appropriate SHPO, THPOs, or
other tribal representative to initiate a request for their opinion. If no response is received 15-days
after receipt of the materials, the site operator may indicate this on its NOI and submit it.
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If the applicable SHPO, THPO, or other tribal representative responds to the request with an
indication that no historic properties will be affected by the installation of stormwater controls at
the site, then the site operator may indicate this on its NOI and no further screening steps are
necessary.
As noted above, there is an automatic 14-day waiting period during which the SHPO, THPOs, or
other tribal representative may still request that EPA hold authorization.
If the appropriate historic preservation authorities requested additional or further consultation
within the 14-day response time, the site operator must respond with such information or consult
to determine impacts to historic properties that may be caused by the installation of stormwater
controls on the site and appropriate measures for treatment or mitigation of such impacts.
If, as a result of discussions with the applicable SHPO, THPOs, or Tribal representative, the site
operator enters into a written agreement regarding treatment and/or mitigation of impacts at the
site, then the site operator indicates this on its NOI and no further screening steps are necessary.
If, however, agreement on an appropriate treatment or mitigation plan cannot be reached within
30 days of response to a request for additional information or further consultation, the site operator
may submit its NOI, but must indicate that measures to avoid or mitigate effects have not
been negotiated.
Again, the SHPO, THPO, or other Tribal representative may still request that EPA hold
authorization within the 14-day NOI waiting period. In coordination with the ACHP, the EPA is
supposed to evaluate any such request and notify the site operator if any additional measures to
address adverse effects to historic properties are necessary. 8
The EPA has created its own streamlined process for Section 106 compliance. This process,
however, does not fully align with the wording of the NHPA and ACHP regulations. In particular,
the 14-day waiting period is so short that most projects fail to come to the notice of the MHC and
THPOs. The NHPA regulations mandate a 30-day response window.
The EPA makes tools, worksheets, and manuals available to the public to aid developers in
notifying agencies.9
Takeaways: The requirements and aims of the Solar Bylaw are essentially identical to those
required by federal law if there exists a federal undertaking and a potentially adverse effect on a
historic property. This is not unusual as there are many examples where local, state, and federal
statutes overlap. If there is a federal undertaking, such as a federal permit, then the Solar Bylaw
does not create any additional regulatory burden on an applicant. The Solar Bylaw and MGL
40A, §3, cannot prevent or change Section 106 as federal law takes precedence over state and
local statutes. If a large-scale solar project does not require a federal permit, then the Solar
Bylaw achieves the same historic preservation and civil rights equity outcomes that the federal
NHPA would have aimed for. Again, given that Section 106 is applied in literally thousands of
development projects every year, the Solar Bylaw’s requirements are not unusual, unachievable,
or unreasonable. If Section 106 is required, the Solar Bylaw allows the Planning Board to require
the developer to comply with all statutory requirements before approving the Special Permit.
Summary and Conclusions
This report, combined with the companion Introduction to Indigenous Cultural Sites in
Shutesbury, creates a strong presumption that Shutesbury’s large, forested tracts contain
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many human-made structures, including both pre-colonial and early settler features. These
structures are valuable historic resources. Neither current state law nor the Solar Bylaw
automatically protects pre-colonial and settler period sites. The Solar Bylaw gives the Town a
valuable tool that serves the public good. As advocates for historical preservation for our
community, the Historical Commission is interested in the identification and preservation of all
historic properties in Shutesbury, including those yet to be identified. Early settler period
structures, such as foundations, mill sites, and stonewalls, are commonly recognizable. Indigenous
stone structures, on the other hand, are less recognizable but just as valuable.
In a recently published review of best practices in the municipal solar zoning bylaws, the Pioneer
Valley Planning Commission’s Solar Best Practices Guide (2020) includes historic preservation
as a recommended component of solar zoning.10 This guide identifies historic preservation as one
of the standards for solar siting review, along with design, environmental impact, public health,
safety and welfare. The Pioneer Valley Planning Commission’s guide also uses the Shutesbury
Solar Zoning Bylaw as a model for effective zoning. The Massachusetts Department of Energy
Resources (DOER) also published a 2004 guidance paper with a recommended model for
municipal solar zoning bylaws. This DOER report also recommended provisions for identification
and preservation of historic properties.11 Historic preservation goals and requirements are thus
being held up by government review bodies as important components to solar zoning requirements.
Besides the Shutesbury Solar Bylaw, many other municipal solar zoning bylaws in the
Commonwealth include some consideration of historic preservation in their solar zoning
regulations. Many require that applicants minimize impacts on historic resources. The Town of
Athol, for example, requires the identification of stonewalls and historic features on applications.
The Town of Boylston requires that the local Historical Commission approve the project.
Shutesbury’s Solar Bylaw provides more details than other communities’ regulations, but it also
allows the Planning Board to waive any requirements if the applicant can accomplish a similar
outcome in a better way. The Shutesbury Solar Bylaw’s requirement of consultation with the local
Historical Commission is a recommended best practice.
Most importantly, each community must develop zoning practices that best match that
community’s unique characteristics and values. In guidance on municipal solar zoning regulations,
the Massachusetts Department of Energy Resources recommends that the adoption of thoughtful
design guidelines reconcile historic preservation and solar development.12 The Shutesbury Solar
Bylaw accomplishes just that. While the Solar Bylaw includes clear action steps for the initial
assessment and consultation phases, it also allows applicants flexibility through the waiver process
to ensure the most effective design.
The Historical Commission has begun to develop relationships with regional Tribes to develop
appropriate policies and action steps toward identifying and preserving Indigenous cultural
properties. Current Zoning Bylaws, including the Solar Bylaw, provide essential preservation tools
that are both reasonable and practicable.
The Historical Commission notes that the Town's Zoning Bylaws require the consideration of
historic preservation as a factor in Special Permits. As the permitting entity for Special Permits,
the Planning Board will need to develop policies and procedures for implementing the Solar
Bylaw. The Solar Bylaw clearly identifies pre-application actions required of the applicant, and
the Public Hearing process allows the Planning Board, third-party reviewers, and the public to
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have further input into the process. The Historical Commission hopes this position paper will help
the Planning Board understand best approaches to implementing the Bylaw.
Large-scale solar projects may trigger Section 106 of the NHPA. Section 106 deals with both
historic preservation and also social justice and equity. We strongly believe both of these values - respect for history and commitment to social justice -- benefit and enhance our community. While
the Section 106 process initiates at the federal level, the Solar Bylaw replicates the same efforts to
arrive at mitigation plans that are agreeable to all parties: the public, the MHC, the town
government, and Indigenous communities. The best outcome will be the product of early
engagement and consultation with all statutorily-mandated parties. The Historical Commission
hopes the Town will be good guardians of historic properties and ensure that Special Permit
applicants cooperate in good faith with NHPA and Solar Bylaw regulations.
The Historical Commission finds that federal, state, and local statutes assign a unique consultative
role for the Commission. While the Historical Commission does not have enforcement authority,
it does have the capacity to participate in NHPA Section 106 reviews and make recommendations
for the National Register of Historic Places. The Section 106 process is crucial as it is a federal
process that acknowledges Indigenous communities' roles and rights. Federal agencies have liaison
offices that handle these issues. By allowing the Historic Commission to be notified and offer
comments on large-scale solar project Special Permit applications, the Bylaw creates a statutory
role for the Historical Commission in assessing a large-scale solar energy projects’ effect on
historic properties. Upon written notification by an applicant, the Historical Commission will
provide site-specific feedback and recommendations.
The Historical Commission congratulates our community for wisely enacting a Solar Bylaw that
incorporates social justice and equity in historic preservation efforts. The requirements for
notification to, and hopefully consultation with, Tribal authorities represent an embrace of the civil
right and social justice aims of the National Historic Preservation Act. It also allows a discussion
about Indigenous Traditional Cultural Properties with official representatives of Indigenous Tribal
government.
Requiring direct engagement with THPOs is a critical step toward undoing Indigenous
erasure and ethnocentrism, harmful effects. Ethnocentrism refers to evaluating other cultures
according to preconceptions originating in the standards and customs of one's own culture.
Ethnocentrism is a problem in historic preservation, especially where the dominant Euro-American
culture attempts to define the cultural reality of ethnic minority groups. Bulletin 38 (p. 4) advises,
“It would be ethnocentric in the extreme to say that ‘whatever the Native American group says
about this place, I can’t see anything here so it is not significant,” or ‘since I know these people’s
ancestors came from Siberia, the place where they think they emerged from the earth is of no
significance.’”13 Many of us -- including residents, town officials, historians and archaeologists -have firmly rooted attitudes and beliefs about the history of our community. As we all work toward
a more inclusive and just society, it is incumbent upon us to challenge our assumptions and
possible implicit biases. We are proud that our community has chosen to undertake this effort, as
reflected in the Solar Bylaw.
Recommendations
We urge our town officials to recognize Tribes' status as autonomous, sovereign governments and
to seek ways to engage with Tribal government in a collaborative, respectful partnership. The
Historical Commission supports consultation with Indigenous communities, including Tribal
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representatives. If appropriate, the Commission welcomes working with Tribes to nominate
Traditional Cultural Properties for inclusion in the National Register of Historic Places.
The Commission offers the following recommendations, best practices, and historic property
review standards for large-scale solar Special Permit applications. When reviewing these Special
Permit applications, we recommend that the Shutesbury Planning Board consider the following
actions:
General Recommendations:
1. As the Historical Commission has a statutory role in reviewing historical and archaeological
investigations, the Planning Board is urged to involve the Commission in reviewing
applications during the Public Hearing process.
2. The consultation and notification procedures outlined in the Solar Bylaw and the Section 106
guidelines can begin at any time, especially before Special Permit application submission. We
strongly encourage early consultation to facilitate an efficient process. The Historical
Commission invites Town boards, the Applicant, and the landowner to use the Historical
Commission as a resource in this process.
3. Per Section 8.10-3 of the Town Zoning Bylaws, ensure that applicants comply with federal
and state historic preservation regulations and do not grant waivers should they substantially
affect historic preservation goals.
4. Use the Planning Board’s statutory 53G authority to contract with both an archaeologist and a
THPO to assist in deliberations and project review. The Shutesbury Historical Commission
finds that the expertise of a THPO is indispensable for construction-phase cultural resources
site monitoring. An archaeologist is not a suitable substitute for the identification and
monitoring of Traditional Cultural Properties.
5. Should either the applicant or a subcontractor fail to do its due diligence regarding Project
Notifications for Section 106 processes, consider finding the Special Permit application
ineligible based on Section 8.10-3 of the Solar Bylaw or place enforcement mechanisms in the
Order of Conditions. The early involvement of all parties in the process will reduce
unnecessary construction delays.
Notification Standards:
6. To demonstrate a reasonable level of effort, applicants should at the very least provide evidence
of having sent written notification to all Massachusetts state-recognized Tribes, and the
federally-recognized Tribes of the New England region. Other Tribes may also be appropriate
for notification. If Tribes provide responses, the applicant should provide documentation
reflecting the communication efforts before the conclusion of the Public Hearing process.
7. Verify that the applicant has submitted the proper notifications to the Massachusetts Historical
Commission.
8. If the applicant contends that completing the EPA or USACE screening checklists is the
responsibility of a subcontractor, the Planning Board can still require that the applicant, as the
primary project proponent, take responsibility for the notification and consultation process. It
is important to note that the Section 106 consultation process could result in a substantive
change in project design.
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Consultation and Mitigation Process Standards:
9. If any Tribe expresses an interest in the project, the applicant should present documentation of
how it made good faith efforts to consult with that Tribal government.
10. The mitigation plan should clearly identify the adverse effects on historic properties and
explain how the proposed mitigation plan is proportional and reasonable. The plan should
clearly describe the type of mitigation effort: avoidance, minimization, or alternative
mitigation.
11. Before the Planning Board approves any final mitigation plan, ensure all statutorily-notified
parties who have expressed in writing an interest (i.e., Historical Commission, MHC, THPOs),
are allowed to review the investigation data and the APE, including conducting a site visit.
12. Before approving any final mitigation plan, verify that the applicant has devoted an appropriate
level of effort in reaching a mutually-agreeable result with the consulting parties. We
recommend that any application be found incomplete if it does not document due diligence in
consultation with Tribal representatives.
13. If Section 106 consultation between Tribes and federal agencies is initiated, find the
application to be ineligible based on Section 8.10-3 of the Solar Bylaw until that consultation
has resulted in a Memorandum of Agreement, the legally-binding outcome of successful
Section 106 consultation. This is important because the consultation process could
significantly change the footprint and design of any project.
14. Mitigation measures should be fully enforceable through permit conditions, agreements, or
other legally-binding instruments. The Planning Board should add conditions to a Special
Permit that allow for construction-phase cultural resource monitoring and enforcement of a
mitigation plan.
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Appendix A Abbreviations
ACHP: Advisory Council on Historic Preservation
APE: Area of Possible Effect
BP: Before Present
CE: Common Era
CGP: US EPA Construction General Permit
CSL: Ceremonial Stone Landscape
DOI: Department of Interior
EPA: US Environmental Protection Agency
MACRIS: Massachusetts Cultural Resource Information System
MGL: Massachusetts General Law
MHC: Massachusetts Historical Commission
NHPA: National Historic Preservation Act
NPDES: National Pollutant Discharge Elimination System
NRHP: National Register of Historic Places
SHPO: State Historic Preservation Office/Officer
TCP: Traditional Cultural Property
THPO: Tribal Historic Preservation Office/Officer
USACE: U.S. Army Corps of Engineers
USET: United Southern and Eastern Tribes
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Appendix B Applicable Statutes and Indigenous Resolutions
MGL Part 1, Title VII, Chapter 40, §8D:
Historical Commission; establishment, powers and duties. A city or Town which accepts this
section may establish an historical commission, hereinafter called the Commission, for the
preservation, protection and development of the historical or archeological assets of such city or
Town. Such Commission shall conduct researches for places of historic or archeological value,
shall cooperate with the state archeologist in conducting such researches or other surveys, and
shall seek to coordinate the activities of unofficial bodies organized for similar purposes, and
may advertise, prepare, print and distribute books, maps, charts, plans and pamphlets which it
deems necessary for its work. For the purpose of protecting and preserving such places, it may
make such recommendations as it deems necessary to the city council or the selectmen and,
subject to the approval of the city council or the selectmen, to the Massachusetts historical
commission, that any such place be certified as an historical or archeological landmark. It shall
report to the state archeologist the existence of any archeological, paleontological or historical
site or object discovered in accordance with section twentyseven C of chapter nine, and shall
apply for permits necessary pursuant to said section twenty-seven C. Any information received
by a local historical commission with respect to the location of sites and specimens, as defined in
section twenty-six B of chapter nine, shall not be a public record. The Commission may hold
hearings, may enter into contracts with individuals, organizations and institutions for services
furthering the objectives of the Commission's program; may enter into contracts with local or
regional associations for cooperative endeavors furthering the Commission's program; may
accept gifts, contributions and bequests of funds from individuals, foundations and from federal,
state or other governmental bodies for the purpose of furthering the Commission's program; may
make and sign any agreements and may do and perform any and all acts which may be
necessary or desirable to carry out the purposes of this section. It shall keep accurate records of
its meetings and actions and shall file an annual report which shall be printed in the case of
towns in the annual town report. The Commission may appoint such clerks and other employees
as it may from time to time require.
MGL Chapter 30 §61. Determination of impact by agencies; damages to the environment;
prevention or minimization; forseeable climate change impacts; definition applicable to
this section and §62.
All agencies, departments, boards, commissions and authorities of the commonwealth shall
review, evaluate, and determine the impact on the natural environment of all works, projects or
activities conducted by them and shall use all practicable means and measures to minimize
damage to the environment. Unless a clear contrary intent is manifested, all statutes shall be
interpreted and administered so as to minimize and prevent damage to the environment. Any
determination made by an agency of the commonwealth shall include a finding describing the
environmental impact, if any, of the project and a finding that all feasible measures have been
taken to avoid or minimize said impact.
As used in this section and section sixty-two, "damage to the environment'' shall mean any
destruction, damage or impairment, actual or probable, to any of the natural resources of the
commonwealth and shall include but not be limited to air pollution, water pollution, improper
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sewage disposal, pesticide pollution, excessive noise, improper operation of dumping grounds,
reduction of groundwater levels, impairment of water quality, increases in flooding or storm
water flows, impairment and eutrophication of rivers, streams, flood plains, lakes, ponds, or
other surface or subsurface water resources; destruction of seashores, dunes, marine resources,
underwater archaeological resources, wetlands, open spaces, natural areas, parks, or historic
districts or sites. Damage to the environment shall not be construed to include any insignificant
damage to or impairment of such resources.
National Historic Preservation Act of 1996, Section 106:
The head of any Federal agency having direct or indirect jurisdiction over a proposed Federal
or federally assisted undertaking in any State and the head of any Federal department or
independent agency having authority to license any undertaking shall, prior to the approval of
the expenditure of any Federal funds on the undertaking or prior to the issuance of any license,
as the case may be, take into account the effect of the undertaking on any district, site, building,
structure, or object that is included in or eligible for inclusion in the National Register. The head
of any such Federal agency shall afford the Advisory Council on Historic Preservation
established under Title II of this Act a reasonable opportunity to comment with regard to such
undertaking.
National Historic Preservation Act of 1996, Section 110(k):
Each Federal agency shall ensure that the agency will not grant a loan, loan guarantee, permit,
license, or other assistance to an applicant who, with intent to avoid the requirements of section
106, has intentionally significantly adversely affected a historic property to which the grant
would relate, or having legal power to prevent it, allowed such significant adverse effect to
occur, unless the agency, after consultation with the Council, determines that circumstances
justify granting such assistance despite the adverse effect created or permitted by the applicant.
ACHP Regulations: § 800.2 Participants in the Section 106 process.
800.2(2)(ii): Consultation on historic properties of significance to Indian tribes and Native
Hawaiian organizations. Section 101(d)(6)(B) of the act requires the agency official to consult
with any Indian tribe or Native Hawaiian organization that attaches religious and cultural
significance to historic properties that may be affected by an undertaking. This requirement
applies regardless of the location of the historic property. Such Indian tribe or Native Hawaiian
organization shall be a consulting party.
800.2(c)(3) Representatives of local governments. A representative of a local government with
jurisdiction over the area in which the effects of an undertaking may occur is entitled to
participate as a consulting party. Under other provisions of Federal law, the local government
may be authorized to act as the agency official for purposes of section 106.
Municipal Zoning Bylaw Rural Siting Principles Section 8.3-2:
Preserve stone walls and hedgerows. These traditional landscape features define outdoor
areas in a natural way and create corridors useful for wildlife. Using these features as
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property lines is often appropriate, as long as setback requirements do not result in
constructing buildings in the middle of fields.
Municipal Special Permit Review Criteria 9.2-2.K: Integration of the project into the
existing terrain and surrounding landscape by minimizing impacts on wetlands, steep slopes,
and hilltops; protecting visual amenities and scenic views; preserving unique natural or
historical features; minimizing tree, vegetation, and soil removal; minimizing grade changes,
and integrating development with the surrounding neighborhood in a manner that is
consistent with the prevailing pattern, design, and scale of development and that protects
historic structures and features.
Municipal Solar Zoning Bylaw:
Section 8.10-3.F. Mitigation for Disruption of Historic Resources and Properties: Historic
resources and properties, such as cellar holes, farmsteads, stone corrals, marked graves, water
wells, or pre-Columbian features, including those listed on the Massachusetts Register of
Historic Places or as defined by the National Historic Preservation Act, shall be excluded from
the areas proposed to be developed, including clearing for shade management. A written
assessment of the project's effects on each identified historic resource or property and ways to
avoid, minimize or mitigate any adverse effects shall be submitted as part of the Special Permit.
A suitable buffer area shall be established on all sides of each historic resource. The Special
Permit may be conditioned to effectuate and make enforceable this requirement.
Section 8.10-4.A.3. Locations of all known, mapped or suspected Native American
archaeological sites or sites of Native American ceremonial activity. Identification of such sites
shall be based on responses, if any, to written inquiries with a requirement to respond within 35
days, to the following parties: all federally or state recognized Tribal Historic Preservation
Officers with any cultural or land affiliation to the Shutesbury area; the Massachusetts State
Historical Preservation Officer; tribes or associations of tribes not recognized by the federal or
state government with any cultural or land affiliation to the Shutesbury area; and the Shutesbury
Historical Commission. Such inquiries shall serve as a notice to the aforesaid parties and shall
contain a plan of the project, specific identification of the location of the project, and a statement
that permitting for the project is forthcoming. Accompanying the site plan shall be a report
documenting such inquiries, the responses from the parties, a description of the location and
characteristics, including photographs, of any Native American sites and the outcomes of any
additional inquiries made based on information obtained from or recommendations made by the
aforesaid parties. A failure of parties to respond within 35 days shall allow the applicant to
submit the site plans.
USET Resolution 2003:022, Sacred Landscape Within the Commonwealth of
Massachusetts: Resolved: the USET Board of Directors support the efforts of its member Tribes
to partner with the pertinent towns and call upon the towns to join the Tribes in preservation of
this unique and irreplaceable Indian resource.
USET Resolution 2009:057, Partnerships to Preserve Sacred Ceremonial Landscapes:
Resolved: the USET Board of Directors supports those member Tribes who wish to partner with
individual landowners, agencies, towns, counties, and states that have stewardship of these
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properties, in order to create historic preservation initiatives that will support the permanent
protection of such sacred landscapes.

USET Resolution 2007:037
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Appendix C Definitions
Advisory Council on Historic Preservation (ACHP): The ACHP is an independent federal
agency that oversees Section 106 review and issues the regulations that implement it. The ACHP
must be notified when an undertaking may adversely affect a historic property. The ACHP
exercises its discretion in deciding to participate in the consultation process. The ACHP issues
formal comments to the head of an agency when an agreement is not reached on how to resolve
an undertaking's adverse effects. The ACHP also participates in the development of program
alternatives under the regulations, and coordinates with federal agencies and consulting parties
on these program alternatives.
Area of Potential Effects (APE): The area of potential effects or APE means the geographic area
or areas within which an undertaking may directly or indirectly cause alterations in the character
or use of historic properties, if any such properties exist. The APE is influenced by the scale and
nature of an undertaking and may be different for different kinds of effects caused by the
undertaking." 36 CFR 800.16(d).
ArcGIS: ArcGIS is a geographic information system for working with maps and geographic
information maintained by the Environmental Systems Research Institute (ESRI).
Ceremonial Stone Landscapes (CSLs): USET, United Southern and Eastern Tribes, Inc., is a
non-profit, intertribal organization of over 30 federally-recognized Tribes along the eastern coast
of the United States which was formed in order for these Nations to be able to speak with one voice
on issues of concern to them all. Ceremonial Stone Landscapes is the term used by USET, for
Indigenous stone work sites in eastern North America. Elements often found at these sites include
dry stone walls, rock piles (sometimes referred to as cairns or stone groupings), u-shaped
structures, standing stones, stone chambers, unusually-shaped boulders, split boulders with stones
inserted in the split, and boulders propped up off the ground with smaller rocks (balanced rocks),
marked stones, petroglyphs, stone circles, effigies (e.g., turtles, serpents), mounds, platforms,
enclosures, and niches14
The variety of stone structures requires expertise to identify, and TCP of Indigenous Tribes,
requires a designated representative of the Tribe to do so.
Cultural Resources: Cultural resources can be defined as physical evidence or place of past
human activity: site, object, landscape, structure; or a site, structure, landscape, object or natural
feature of significance to a group of people traditionally associated with it.
Types of cultural resources can include: archeological resources, historic structures, cultural
landscapes, ethnographic resources, and artifacts that manifest human behavior and ideas. "These
nonrenewable resources may yield unique information about past societies and environments, and
provide answers for modern day social and conservation problems. Although many have been
discovered and protected, there are numerous forgotten, undiscovered, or unprotected cultural
resources in rural America."15
Cultural Resource Management: Cultural Resource Management (CRM) involves inventorying
sites, evaluating them, and sometimes mitigating the adverse effects of development projects and
construction. CRM involves: archaeological surveys/inventories, recording historical buildings,
consulting with Native American Tribes, evaluating resources according to Massachusetts and
federal standards, and providing advice to landowners and developers.
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Federal undertaking per Section 106 of NHPA: A Federal undertaking is a project, activity, or
program either funded, permitted, licensed, or approved by a Federal Agency. Undertakings may
take place either on or off federally controlled property and include new and continuing projects,
activities, or programs and any of their elements not previously considered under Section 106.
Indigenous: Relating to or being a people who are the original, earliest known inhabitants of a
region, or are their descendants. For this report, the term “Indigenous” is primarily used to
describe the first peoples of the Western Hemisphere. We selected “Indigenous” because it can
apply to all groups and is a term widely used internationally. “Indigenous” can be used to describe
a group with a long history of settlement and connections to specific lands that has been adversely
affected by colonialism, marginalization, exploitation, and displacement. We capitalize
“Indigenous” as a sign of respect.16
National Register of Historic Places: The National Register of Historic Places is the nation's
official list of properties recognized for their significance in American history, architecture,
archaeology, engineering, and culture. It is administered by the National Park Service, which is
part of the Department of the Interior. The Secretary of the Interior has established the criteria
for evaluating the eligibility of properties for the National Register. A historic property need not
be formally listed in the National Register in order to be considered under the Section 106 process.
Simply coming to a consensus determination that a property is eligible for listing is adequate to
move forward with Section 106 review. When historic properties may be harmed, Section 106
review usually ends with a legally binding agreement that establishes how the federal agency will
avoid, minimize, or mitigate the adverse effects. Section 106 reviews ensure federal agencies fully
consider historic preservation issues and the views of the public during project planning. Section
106 reviews do not mandate the approval or denial of projects.
Phase I Pedestrian Survey: A Phase I archaeological survey is often the first step in the
archaeological process. The goal of a Phase I archaeological survey is to determine the presence
or absence of archaeological resources within a project area. These investigations include
background research, field investigations, artifact processing, and report preparation.
NHPA Section 106 Process ("Section 106”): In the National Historic Preservation Act of 1966
(NHPA), Congress established a comprehensive program to preserve the historical and cultural
foundations of the nation as a living part of community life. Section 106 of the NHPA is crucial to
that program because it requires consideration of historic preservation in the multitude of projects
with federal involvement that take place across the nation every day. Section 106 requires federal
agencies to consider the effects of projects they carry out, approve, or fund on historic properties.
Also, federal agencies must provide the ACHP an opportunity to comment on such projects prior
to the agency's decision on them. Section 106 requires tribal consultation in all steps of the process
when a federal agency project or effort may affect historic properties that are either located on
tribal lands, or when any Native American tribe or Native Hawaiian organization attaches
religious or cultural significance to the historic property, regardless of the property's location.
Because of Section 106, federal agencies must assume responsibility for the consequences of the
projects they carry out, approve, or fund on historic properties and be publicly accountable for
their decisions.
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Section 106 Consultation Process:

State Register of Historic Places. This is a published resource available for purchase
through the website for the Secretary of State.
Traditional Cultural Properties: A Traditional Cultural Property (TCP) is any physical property
or place that is of significance to a culture, e.g. a district, site, building, structure, or object. A
TCP may be eligible for inclusion in the National Register of Historic Places (NRHP) based on its
level of significance, as determined by the culture with which it is associated. Significance is often
determined by (but not limited to): associations with the cultural practices, traditions, beliefs,
lifeways, arts, crafts, or social institutions of a living community. TCPs are rooted in a traditional
community's history and are important in maintaining the continuing cultural identity of the
community
TCP Identification: TCPs are best identified by consulting directly with official representatives
of members of a traditional community. Members often have a special perspective on properties
that play important roles in their historically rooted beliefs, customs, and practices. While certain
properties may be documented in the historic literature or through previous ethnographic or
archeological studies, information on other properties may have only been passed down through
generations by oral history or practice. For Indian Tribe and Native Hawaiians, knowledge of
TCP locations may reside with tribal elders or traditional practitioners who may retain specific
confidential information regarding the location of properties and the special qualities associated
with them. Sensitivity to these issues may be necessary during any identification and
documentation process. Indian Tribes and Native Hawaiians are acknowledged by the NHPA to
have the final word on identification of their TCP. That is, while archaeologists may conclude
something is TCP, they may not conclude something is NOT TCP.
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Traditional Communities: A traditional community is one that has beliefs, customs, and
practices that have continued over time, been passed down through the generations, are shared,
and help to define the traditions of the community.
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Appendix D Tribal Historic Preservation Office Correspondence (2016)
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Appendix E National Register of Historic Places Quick Guide

KnowHow #3

INFORMATION AND ASSISTANCE FROM THE MASSACHUSETTS HISTORICAL COMMISSION

What You Need to Know about Listing on the National Register
The National Register is the nation’s official list of buildings,
districts, sites, structures, and objects important in American
history, culture, architecture, or archaeology. The National
Register program is administered through the Massachusetts Historical Commission on behalf of the National Park
Service.
Nominations are based on comprehensive local inventories
of cultural resources. Inventories are generally compiled on
a communitywide basis by local historical commissions and
record basic information about the historic, architectural,
and archaeological significance of individual properties and
districts in a community. The completed inventory allows
preservation decisions to be made within a consistent context, and identifies properties that are eligible for listing in
the National Register.

1. How do I get my property listed in the National
Register?
Contact your local historical commission or the MHC to
determine whether an inventory form has been prepared for
your property or if any additional information is required;
ask your local historical commission to forward their recommendation to the MHC regarding your property’s eligibility
for the National Register. The MHC staff will then evaluate
your property to determine whether it meets the criteria for
listing in the National Register either individually or as part
of a National Register District.

Criteria for Listing
The criteria for listing in the National Register are:
a) association with events that have made a significant
contribution to the broad patterns of our history;
b) association with the lives of persons significant in our
past;
c) embodiment of distinctive characteristics of a type,
period, or method of construction, or that represent
a significant and distinguishable entity whose components may lack individual distinction; or
d) likelihood of yielding information significant in history or prehistory.
Properties must meet at least one of the above criteria to
be eligible for listing in the National Register.

The MHC staff evaluation team meets regularly to evaluate properties for the National Register. The object of the
evaluation is to determine whether the property meets the
criteria for listing. Decisions are based on MHC’s knowledge of the resource and its integrity, and an understanding
of the significance of the resource within its context. The
inventory serves as the basis for all evaluation decisions.
When the evaluation team does not have sufficient information to render a decision, additional information may be
requested. When National Register districts are being evaluated, MHC staff may make a site visit prior to completing
the evaluation.
If your property is eligible, the MHC will send you a nomination form and an instruction manual. You may wish to
work with the local historical commission in completing the
nomination or seek the assistance of a professional preservation consultant.
MHC staff will review your nomination submission for
completeness and may request additional information.
When complete, the nomination will be edited and processed by MHC staff, who will present it to the State Review
Board of the Massachusetts Historical Commission at one
of its quarterly National Register meetings.
The State Review Board will review the nomination and vote
whether or not to nominate the property to the National
Register of Historic Places. After being voted eligible, the
nomination will then be forwarded to the National Park
Service in Washington, D.C., for listing in the National
Register of Historic Places.

2. What are the benefits of being listed in the National Register?
Recognition: The National Register recognizes the significance of a property to the community, state, and/or nation.
Tax Incentives: National Register listing allows the owners
of income-producing properties certain federal tax incentives for substantial rehabilitation according to standards set
by the Department of Interior.
Protection: National Register properties are afforded limited
protection from adverse effects of federally assisted projects;
and, through automatic inclusion in the State Register of
Historic Places, limited protection from state actions.

Shutesbury Historical Preservation and Solar Bylaw
Page 47 of 68

(over)

Shutesbury Historical Preservation and Solar Bylaw
Page 48 of 68

Appendix F NHPA, Section 106 Quick Guide
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Appendix G ACHP Native American Traditional Cultural Landscapes Action Plan
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Appendix H USACE General Permit Historic Properties Notification Form
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Appendix I EPA Section 106 Documentation17
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